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Assam Schedule VII, Form No. 132 

HIGH COURT FORM NO. (J) 2 

HEADING OF JUDGMENT OF APPEAL / CASE  

DISTRICT : DHUBRI 

IN THE COURT OF THE CIVIL JUDGE DHUBRI 

Present: Smti D.Boro, A.J.S        
 Civil Judge, Dhubri 

 

Title Appeal No. 44/2018 
   29th day of August, 2019 
 

Abdul Latif Ahmed …………............. Appellant 

-Versus- 

Abdul Mozid @ Abual and others ………….........  Respondents 

This appeal coming on this day (or having been heard on) 02-08-2019  

In the presence of: 

Mr. M.Rahman  ............................  Ld. Advocate for Appellant. 

Mr.S.K.Dey     ............................     Ld. Advocate for Respondents. 

And having stood for consideration to this day, the Court delivered the 

following judgment 

J U D G M E N T 

1. This first appeal has been preferred by appellant/plaintiff on being aggrieved and 

dissatisfied with the judgment and decree dated 06-09-2018 passed in connection 

with T.S. No. 29/2013 by Ld. Munsiff No. 1 Dhubri, whereby Ld.TrialCourt dismissed 

the suit. 
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2. Upon admission of the appeal for hearing, notices were issued to the respondents 

and original case record of T.S.  No. 29/2013 was called for and received and the 

defendants/respondents have appeared and contested the appeal.  

3. The appellant/plaintiff has filed this appeal on the following grounds :- 

1) The Ld. TrialCourterred in law and facts in passing the judgment.  

2) The impugned judgment and decree of dismissal of the suit is not in 

conformity with the materials and evidence available on record. 

3) The impugned judgment and decree is perverse, illegal, beyond the purview 

of law and passed in excess in jurisdiction conferred by law and very must 

mechanical. 

4) The discussion on issues were hypothetical and not at all decided on the basis 

of rational and legal criteria and hence cannot be relied on. 

5) The Ld.TrialCourt has failed to appreciate the provision of Sec.90 of the 

Evidence Act and hold the sale deed No.3794/1981 as illegal which is more than 30 

years old and dismissed the suit ignoring the same. 

6) The respondent/defendants failed to prove their burden that the Regd. Sale 

deed 3794/1981 was illegal and fraudulent as the land of khatian No.97 was Sarkari 

khas and the land was never made khas. The respondents filed TS No.342/93 

illegally and without adding all the legal heirs of deceased khatiandars of Khatian 

No.97 and the proforma respondents. But the Court failed to note the same and 

passed the impugned judgment. 

4. I find it necessary to give brief description of the plaintiff’s case.  

5. This is a suit for declaration and permanent injunction. 

In this suit the plaintiff has stated that the defendant No.1 sold the schedule ‘A’ 

land to the proforma defendant No.1 through Regd.Sale Deed No.3794 dated 09-

04-1981 of Sub-Registrar, Office, Dhubri and delivered possession to her. The 
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proforma defendant No.1 out of necessity sold the said land to the plaintiff through 

Regd.Sale Deed No.2569 dated 28-07-2009 of Sr. Sub-Registrar Office, Dhubri and 

delivered possession to him. Since then the plaintiff is possessing the same as 

absolute owner, possessor and title holder and cultivated mustard on the said land. 

The land of schedule ‘A’ consists of two Dags, one is mentioned in schedule ‘B’ and 

another in schedule ‘C’ land which are the suit land. Schedule ‘B’ land is duly 

mutated in the name of the plaintiff.In the 2nd week of August,2011  the plaintiff 

went to the Circle Office, Dhubri and came to know that the defendants 

fraudulently obtained mutation for schedule ‘C’ land  in collusion with revenue staff, 

therefore the plaintiff filed petition for correction of record-of-right by mutating his 

name before the Settlement Officer, Dhubri which is at hearing stage. Presently, 

the defendants by dint of illegal record-of-right and mutation are trying to evict the 

plaintiff from the land of schedule ‘C’ and suddenly, on 17-01-2013 the defendant 

No.1 with passive support of the defendant No.2 & 3 trespassed into the land of 

schedule ‘C’ and begun to harvest the mustard and openly declared that they will 

evict the plaintiff from the schedule ‘C’ land and also from schedule ‘B’. Hence this 

suit. 

6. The defendants have contested the suit by filing written statement and submitted 

that the suit is not maintainable in law and facts; suit has no cause of action; suit is 

based on suppression, concoction and false; bad for non-joinder of necessary 

parties; suit is barred by law of limitation and under the principle of estoppels, 

acquiescence and waiver. 

7. It is submitted that the defendant No.1 never executed any transfer deed in favour 

of any person including Proforma defendantNo.1. The alleged sale deed 

No.3794/1981 is forged and fraudulent one, the schedule ‘A’ land as govt. khas 

land and sale deed of any Govt. Khas land can’t not be executed. The defendants 
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have possessed the schedule ‘A’ land since more than 50 years. The alleged sale 

deed No.2569/2009 of the plaintiff is void and illegal in as much as the proforma 

defendantNo.1 did have any title over the schedule ‘A’ land and the plaintiff cannot 

acquire any title over the said land. The plaintiff without having any title over the 

property on the strength of fraudulent deed and revenue record by executing some 

false stories filed the suit. It is submitted that land measuring 83B-1K-15L under 

Khatian No.97 was recorded as Govt. Khas before 1993 in the revenue record and 

the khatian was converted into khas khatian No.1. The said khatian originally 

belonged to Jabed Ali, Mohir Uddin Ahmed and Ghutu Ahmed. As the land in the 

khatianwas made sarkari khas, the legal heirs of these three khatiandars namely 

Abul Hussain, Khairul Hussain, Zakir Hussain, Jalal Hussain, Abdul Latif Ahmed, 

Abdul Mozid , Shabur Ali Shahidur Rahan filed T.S.No.342/1993 in theCourt of the  

Munsiff No.2, Dhubri against the State of Assam for declaration of right, title, 

interest over the said dags and khatian, correction of record and permanent  

injunction and said suit was decreed vide judgment and decree dated 06-01-1996 

and thereafter on the basis of he said decree the revenue record was corrected in 

favour of the decree holders. The said land being sarkari khas the said three 

khatiandars long ago in their life time orally divided the land among themselves and 

the A schedule land fell in the share of khatiandar Ghutu Ahmed. As the Dag 

No.255 and 257(schedule ‘A’ land) were Govt. khas land the question of sale of 

land does not arise, hence the alleged Regd. Sale deed No.2794/1981 is illegal and 

fraudulent one. The plaintiff deliberately suppressed this vital facts for his illegal 

gain of grabbing the suit land and with some fraudulent deeds and concocted the 

stories and as such the defendants prayed to dismiss the suit with costs.  

8. After hearing both the parties the Ld.TrialCourt framed the following issues :- 

 1) Whether the suit is maintainable in law and facts? 
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2) Whether the suit is bad for non-joinder of necessary parties? 

3) Whether plaintiff has got any right, title, interest and possession over ‘C’ and ‘B’ 

schedule land? 

4) Whether plaintiff is entitled to get any reliefs as prayed for? 

5) To, what any other relief, plaintiff is entitled? 

9. Points for determination: 

(1) Whether the plaintiff/appellant had been able to prove that the proforma defendant 

purchased the A schedule land from the defendant No.1? 

(2) Whether the plaintiff/appellant had been able to prove that he has purchased the A 

schedule land from the proforma defendant? 

(3) Whether the defendants/respondents had been able to prove that the A schedule 

land was govt. khas land at the time of alleged sale by defendant No.1 to proforma 

defendant No.1? 

(4) Whether the Ld. Trial Court erred in reaching the findings? 

10. Discussions, Reasons and Decision: 

11. Point No.1, 2 , 3 &4: 

12. The defendants’ only plea is that at the relevant of execution of sale deed No.3794 

dtd.09/04/1981 the A schedule land was govt. khas land. As Govt. khas land cannot 

be sold and no sale deed can be executed in respect of Govt. khas land. Hence, the 

sale deed No.3794 is forged and illegal and moreover the defendant No.1 has not 

executed any sale deed in favour of the proforma defendant. So, the defendants 

have to show that on the relevant date i.e. 09/04/1981 the A schedule land was 

Govt. khas land. 

13. The sale deed No.3794 is more than 30 years old at the time of filing of the suit. 

The Indian Evidence Act provides for presumption as to documents 30 years old 

u/s.90. But whether the Court will take the presumption or not is a matter of 
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judicial discretion. Presumption is only in respect of execution and signature or 

attestation of the document but it is not in respect to truth of contents of the 

document. There is no mention of S.90 of the Evidence Act in the judgment of the 

Ld. Trial Court; hence, it can be understood that the Ld. Trial Court has not taken 

the presumption in respect of the sale deed No.3794 u/s.90 of the Evidence Act. 

14. It is seen that the sale deed No.3794 is exhibited by the plaintiff. Plaintiff claims 

that by virtue of this sale deed No.3794 the proforma defendant has purchased the 

A schedule land and has become owner of the A schedule land. As such, the 

plaintiff has purchased the A schedule land from the proforma defendant. Hence, it 

can be seen that sale deed No.3794 is produced from right custody and the Ld. 

Trial Court could have taken the presumption available u/s.90 of the Evidence Act. 

The only witness of sale deed No.3794 is Sohidur Rahman who is the own brother 

of the defendant No.1 and is the defendant No.3. Obviously the defendant No.3 

who is contesting the suit will deny the execution of sale deed No.3794 by his 

brother defendant No.1. It is clear from the perusal of the judgment that the Ld. 

Trial Court has not taken presumption u/s.90 of the Evidence Act in respect of sale 

deed No.3794. As the sale deed No.3794 has been produced from proper custody, 

the Ld. Trial Court should have taken the presumption. Otherwise also, as the sale 

deed No.3794 is more than 30 years old, the defendants’ side should have thought 

that it is their burden to disprove the sale deed No.3794. But the defendants’ side 

have not discharged their burden to prove that defendant No.1 has not executed 

any sale deed. Even the defendants’ side have examined only the defendant No.1 

himself and none else. Hence the burden to prove that the defendant No.1 has not 

executed Ext.1 has not been discharged by the defendants. 

15. Regarding the fact of execution and contents of the sale deed No.3794 

dtd.09/04/1981, the proforma defendant as PW4 has adduced evidence in this 
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regard. Ld. Trial Court has mentioned few part of cross-examination of the PW4 

that she told that she does not know whether the defendant No.1 went to 

Registration Office at the time of execution of sale deed or not, she was at home at 

the time of registration of the sale deed etc. Now the fact which is noticed by the 

Court is that PW4 is an illiterate woman who even cannot write her name and on 

20/11/14 while she submitted affidavit evidence her age was 80 years and on 

19/03/15 when she faced cross-examination, she might have crossed 81 years of 

age. The PW4 being an illiterate and aged woman cannot be expected to have clear 

memory of each transaction of which she was a part. So, even by inability of PW4 

to tell about the sale deed No., the date of execution of the sale deed and dag No. 

of the sold land/suit land, this Court is not inclined to hold that the sale deed 

No.3794 dtd.09/04/1981 in question is forged. The PWs have deposed about selling 

the suit land to proforma defendant by defendant No.1, which the defendants’ side 

could not shake. There is no question on the subsequent sale deed No.2569 

dtd.28/07/09. The only point of objection on sale deed No.2569 dtd.28/07/09 is 

that as the first sale deed i.e. sale deed No.3794 dtd.09/04/1981 is forged, hence 

subsequent sale deed being No.2569 dtd.28/07/09 does not confer any right, title 

and interest to the plaintiff. Hence, the plaintiff need not prove execution of the 

second sale deed being No.3794 dtd.09/04/1981. If the plaintiff can prove the first 

sale deed i.e. sale deed No.3794 dtd.09/04/1981 then automatically the subsequent 

sale will be valid. Making presumption of a document 30 years old u/s.90 of 

Evidence Act is discretionary to the Court. But this discretion should be always 

judicious. I consider that if the Evidence Act has given a provision to take 

presumption on a document 30 years old in favour of its execution and signature or 

attestation of the document, if the document is produced from proper custody; 

then there is the duty on the Court to use his judicial discretion in favour of the 
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document. There is no reason in the judgment as to why the Ld. Trial Court had 

not taken presumption u/s.90 of the Evidence Act in favour of Ext.1. S.90 of the 

Evidence Act is not enacted not to take presumption but to take presumption in 

suitable case such as if produced from proper custody. Had the Ld. Trial Court 

mentioned that Ext.1 was not produced from proper custody, hence presumption 

u/s.90 Evidence Act is not taken, then also this appellate Court would have looked 

into the fact of what may be the ‘proper custody’ in the given case. But no reason 

for not making presumption on Ext.1 u/s.90 Evidence Act is mentioned in the 

judgment. Hence, I consider that not making presumption on Ext.1 u/s.90 Evidence 

Act by the Ld. Trial Court has not been judicious exercise of discretion.  

16. So far the plea that the A schedule land was khas land at the relevant time is 

concerned, the PWs have said that it was once khas land. But the time is the main 

factor. The PWs did not say the period during which the A schedule land was khas 

land. The date of execution of sale deed No.3794 is 09/04/1981 and the TS 

No.342/93 was filed in 1993. It has not come out in evidence that the A schedule 

land was khas land on 09/04/1981. Hence, the plea of the defendants that at the 

relevant time the A schedule land was khas land for which execution of sale deed is 

illegal and for the reason of which sale deed No.3794/1981 is illegal has no stand. 

17. From the above discussions, I find that the plaintiff/appellant had been able to 

prove that the proforma defendant purchased the A schedule land from the 

defendant No.1 and the plaintiff/appellant had been able to prove that he has 

purchased the A schedule land from the proforma defendant but the 

defendants/respondents had not been able to prove that the A schedule land was 

govt. khas land at the time of alleged sale by defendant No.1 to proforma 

defendant No.1. I find that the Ld. Trial Court has erred in reaching the findings. 
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18. In view of the above findings, the title appeal is allowed on contest with cost. The 

impugned judgment and decree dated 06-09-2018 passed in connection with T.S. 

No. 29/2013 by Ld. Munsiff No. 1 Dhubri is hereby set aside. The suit is decreed on 

contest with cost.  

19. It is declared that the plaintiff has right, title and interest over the B and C schedule 

land. The possession of the plaintiff over B schedule land is confirmed. The 

defendants are liable to be evicted from the C schedule land. Permanent injunction 

is granted and the defendants are restrained from entering into the B schedule land 

or re-entering into the C schedule land and disturb the possession of the plaintiff. 

The mutation of the defendants over C schedule land is illegal and is liable to be 

cancelled. 

20. Prepare decree accordingly. 

21. Send back LCR along with a copy of judgment. 

22. Given under my hand and seal of this Court this 29thday of August, 2019. 

Typed by me – 

 

D. Boro        D. Boro 

Civil Judge, Dhubri      Civil Judge, Dhubri 

 


